_ﬁ?39.230 8/29/75
Memorandum 75-T70

Subject: Study 39.230 - Enforcement of Judgments (Supplementary Procedures)

Attached to this memoraudum as Exhibit I {green pages) is a draft of
Chapter 2 of the Enforcement of Judgments title which provides a variety of
procedures for enforcing money judsments to be used in place of or in conjunce
tion with the writ of execution. The Commission has not yet considered most
of this material, so we plan to go through the draft of Chapter 5 section by
section.

Also attached hereto are copies of varicus statutes referred to in the
Comments or Notes to the draft sections. Relevant sections of the Code of
Civil Procedure are in Exhibit II {yellow pages). Business and Professions
Code Section 24074 relating to liquor license escrows is in Exhibit ITI (wkite
pages). Corporations Code Section 15028 relating to charging orders is in
Exhibit IV (buff pages}. For comparative purposes several New York statutes
are in FExhibit V {blue pages) and several Pennsylvania rules of court are in
Exhibit VI (gold pages). An excerpt from Witkin's California Procedure concern=-

ing charging orders is in Exhibit VII (pink pages).

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel



lemorandum 75-=70
Exhibit I
braft of 3§ 705,010-705.450 Supplementary Procedures
405-385
CHAPTER 5, SUPPLEMENTARY PROCEDURES FOR THE
ENFORCEMENT OF A :IONEY JUDG.ENT

Comment. <Chapter 3 makes available to the judgrent creditor a
variety of procedures for the enforcement of a money judgment. It is
anticipated that the writ of execution will remain the primary enforce~-
ment tool, However, in some clrcuumstances, execution operates in a less
than satisfactory way, and sometimes it is not effective at all. The
procedures provided in this chapter supplement execution and should
provide an arsenal adequate to protect the judgment creditor. Article 1
continues the substance of former Sections 714-715, 717=-722, and 723
relating to the examination of the judgment debtor as well as examination
of a third person indebted to the judgument debtor. Article 2 authorizes
the judgment creditor to bring suit against third persons indebted to or
in possession of property belonging to the judgment debtor. Article 3
provides for the appointment of a receiver to aid in the enforcement and
satisfaction of a judgment. Article 4 provides for the issuance of an
installwent payment order directed to the judgment debtor which enables
the judgment creditor to reach periodic payments not otherwise subject
to process. Article 5 provides an exclusive procedure for collection of
money judgments where the judgment debtor is a creditor of a public
entity. Article 6 provides for charging orders against the interest of
a debtor-partner in partnership property. Article 7 provides for a lien
on a cause of action and judgment. Article 8 provides for assignment of
asgets which are not subject to levy, i1.e., patents, copyrights, trademarks,

and most wages in the hands of the federal government.



404-944
Article I. Examination of Judgment Debtor,

Third Person Indebted to Judgment Débtdfl

and Additiomal Witnesses

§ 705,010, Power of court commissioner and referee; qualifications of
referee; disobedience of order of court commissioner or
referee a contempt

705.010. {a) An order to appear and answer concerning property maf
be issued pursuant to Sections 705.020, 705.030, and 705.040 by a court
commissioner.

(b) The examination proceedings authorized by Sections 705.020,
705.030, and 705.040 may be conducted by a court commissioner or a
referee appointed by the court, and such officer may issue any order
authorized by Section 705.050 or warrant authorized by Section 705.060
and has the same powers as the court to grant adjournments, to preserve
order, and to subpoena witnesses to attend the examination.

(c) Any referee appointed pursuant to the provisions of this ar~
ticle shall be an attorney duly licensed to practice law in all the
courts of this state at least five yeafs prior to the date of such
appointment.

(d} If any person disobeys an order of a court commissioner or
referee properly made pursuant to this article, such person may be

punished by the court for contempt.



Comment. Section 705.0l0 reenacts the substance of portions of
several former sections and supplements Sections 259 and 259a (court
comnissioners} and 639 (reference). Subdivision (a) codifies a rule
stated in Lewis v, HWeblett, 188 Cal. App.2d 290, 1D Cal. Kptr. 44l

(1961). Insofar as subdivision (b) authorizes a court commissioner or

referee to preside over an examination proceeding, it continues the
authority provided by former Sections 714, 715, and 717. See also
Sections 259 and 259a. The authority of such officer to issue an order
requiring the application of property to the satisfaction of a judgment
or forbidding transfer of property (Section 705.050) continues authority
provided by former Sections 719 and 720. The authority of such officer
to issue a warrant to compel the appearance of a person and to control
the proceeding generalizes the authority provided by former Section 723,
See also former Sections 714, 715, and 717.

Subdivision (c) makes applicable to all referees the qualifications
formerly required of refereces appointed in a county or city and county
having 2 population of one million or more. Compare former Section 723,
See also Govt. Code & 70142,

Subdivision (d) reenacts the substance of former Section 721. It
should be noted that, although a court commissioner or referece may issue
a warrant of attachment pursuant to Section 705.050, only a judge of the

court may exercise power to punish contempt for failure to appear.

Hote, We believe that this section preserves the existing law and
ite division of authority among court (judge), court commissioner, and
referee,

§ 705,020, Examination of judgment debtor; order; frequency

705.020. {a) Whenever a writ of execution against property of a
judgment debtor may properly be issued, whether or not a writ of execu-

tion has been issued or returned, the judgroent creditor is entitled to



an order from the court requiring the judgment debtor to appear and
answer concerning his property before the court at a time and place

specified in the order.

(b) Notwithstanding subdivision (a); a judgment debtor may not be
required to.appear and answer wore frequently than every four months.
However, nothing in this section shall be construed to restrict the
rights granted by Sectfon 705,030,

(c) An order made pursuant to subdivision (a) shall comtain the
following statement in boldface type: “Faillure to appear may subject

the party served to arrest and punishuent for contempt of court."

Comment. Section 705.020 reenacts the substance of the first
paragraph of former Section 714. Although Section 705.020 no longer
specifically so provides, an order requiring a judgment debtor to appear
for an examination may still be issued against any one (or more) of
several judgment debtors. IHoreover, Section 705,010 continues the
authority for a2 court commissioner or other appointed officer both teo
issue an order requiring an appearance and to preside over the examina-
tion itself. See Section 705.0l0 and the Comment thereto. Compare
former Section 714. Finally, the second paragraph of former Section 714
provided for the arrest of the judgnent debtor where he failed to appear
in compliance with an order issued under Seciton 714. This provision
has been continued be Section 705.060 (arrest of person ordered to
appear under this article). Subdivision {c)} continues the fourth paragraph

of former Section 714.

Note. New York procedure provides for issuance of one or more of
the following: (1) a subpoena requiring attendance for the taking of a
deposition; (2) a subpoena duces tecum requiring the production of books



or documents; or (3) an information subpoena (basically written inter-
rogatories). See W.Y.C.P.L.R. §§ 5223-5224, In short, the New York
procedure has attempted to remove any vestiges of a separate proceeding
and is now analogous to ordinary prejudgient discovery procedures. We
have not attempted to pursue such a course but offer the idea for your
consideration.

406/945,6

5 705,030, Proceedings in aid of execution; examination; arrest of
debtor; undertaking or imprisonment

705.030. (a) After the issuance of an execution against property
of the judgment debtor, and upon proof by affidavit or otherwise to the
gatigsfaction of the court that the judgment debtor has property which he
unjustly refuses to apply toward the satisfaction of the Judgment, the
court may order the judgment debtor to appear at a specified time and
place before the court to answer concerning the same.

[(b) Instead of the order requiring the attendance of the Jjudgment
debtor, the court may, upon affidavit of the Judgrent creditor, his
agent, or attorney, if it appears to him that there is danger that the
debtor will abscond, order the sheriff, or a constable, or marshal to
arrest the judgment debtor and bring him before the court. Upon being
brought before the court, the judgment debtox may be ordered to make an
undertaking, with sufficient sureties, that he will attend from time to
time before the court as may be directed during the pendency of proceed-
ings and until the final determination thereof and will not in the
meantime dispose of any portion of his property not exempt from execu-
tion. In default of entering inte such undertaking, he may be committed

to prison.]



[c]) An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: "Failure to appear may subject the

party served to arrest and punishment for contempt of court."”

Comment. Sectlon 705.030 reenacts the substance of a portion of
former Section 715. The authority for a commissioner or other appointed
officer both to issue an order requiring an examination and to preside
over the examination itself is continued in Section 705.010. The au-
thority of the court to order the application of property of the judg-
meat debtor toward the satisfaction of the judgrent 1s continued in
Section 705.050, [The authority to arrest the debtor on the creditor's
ex parte application has been deleted. However, the debtor may still be
arrested pursuant to Section 705,060 where he fails to appear after
being ordered to do so, and he is, of course, subject to being held in
contempt of court for such failure.,] Subdivision [c] 18 based on simi-

lar provisions in former Sections 714 and 717.

Note. We have retained subdivision (b) only for purposes of dis-
cusgion. This provision was considered in connection with the civil
arrest recommendation, but it was decided then to take no action until
the execution topic was taken up. The staff recommends that subdivision
(b) now be deleted, Ve believe that the contempt power is an adequate
sanction for the protection of the judgment creditor and that the rea-
gons which supported the repeal of the civil arrest remedy are appli-
cable here. See Recommendation and Study Relating to Civil Arrest, 11
Cal. L. Revision Comm’'n Reports !, 27-37 {1973, See also .

Section 705.160 (arrest of person ordered to appear under this chapter),

404-947

5  705.040, bxamination of debtor of judgment debtor {; exception for
spouse of debtor]

705.040. (a)[After the issuance of an execution against property
of the judgment debtor, and] upon proof by affidavit or otherwise, to

the satisfaction of the court, that any person has property of the



Jjudgment debtor, or is indebted to him in an amount exceeding fifty
dollars ($50), the court may, by an order, require such person or, in
the case of a corporation, any officer or member thereof, to appear at a
specified time and place before the court to answer concerning the
indebtedness. {[The spouse of a judgment debtor to the extent provided
by Sections 970 and 371 of the Evidence Code may not be required to so
testify if there has not been a walver of such provisions in the action
giving rise to the judgment. ]

(b) The clerk shall send notice of the time and place of the examina-
tion to the judgment debtor.

{c) An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: "Failure to appear may subject the

party served to arrest and punishment for contempt of court.”

' Comment, Section 705.040 reenacts the substance of the first
sentence of former Section 717. Although Section 705.040 no longer
specifically.so provides, an order requiring the appearance of a debtor
of one (or more) of several judgment debtors may still be issued.
Moreover, Section 705.010 continues the authority for a court commis~
sioner or other appointed officer both to issue an order requiring the
appearance and to preside over the examination itself. See Section
705.010 and the Comment thereto.

[The second sentence of former Section 717 has been deleted; however,
this works no change in the law. Evidence Code Sections 970 and 971
provide that a married person has a privilege not to testify or even be



calied to testify against his spouse in any proceeding. These privileges
apply as well in the proceedings under this chapter unless, of course,
the privilege has been waived earlier in the action giving rise to the
Judgment. See Evid. Code 5 973 and Comment thereto.]

Subdivision (b) 1s new.

The second paragraph of former Section 717 provided for the arrest
of a person where he failed to appear in compliance with an order lasued
under Section 717, This provision has been continued by Section 705.{69.
Subdivision (c) continues the third paragraph of former Sectionm 717.

Hote. The second sentence of former Section 717 was only enacted
in 1972. However, we belleve that the watter can be adequately covered
by a Comment. Is this approach satisfactory?

We have placed the introductory clause to Section 705.040 in brackets
because we do not believe that issuance of an execution should be a pre-
requisite to examination. May we delete this requirement?

Should we raise the $50 minimum indebtedness provided by subdivision
(a)? It has been at that level for 124 years.

404~945

§ 705,050, Order applying property toward satisfaction of judgment

705,050, (a) After an examination pursuant to Section 705.020,
705,030, or 705,040, the court may order any nonexempt property of the judgment
debtor in the hands of the debtor or any other person or any nonexempt
debt due to the judgment debtor, to be applied toward the satisfaction
of the judgment.
(b) Notwithstanding subdivision {a), if a person alleged to have
property of the judgment debtor or to be indebted to him, claims an
intereat in the property adverse to the judgment debtor or denies the

debt, the court may not order that such interest or alleged debt be



appiied toward the satisfaction of the judpment, but the court may, by
order, forbid a transfer or other disposition of such interest or debt
until an action can be commenced by the judgment creditor pursuant to

Section 705.110.

Comment. Section 705.050 reenacts the substance of former Section
719 and a portion of former Section 720, Although Section 705.050 no
longer refers specifically to referees, the orders authorized by this
section may be made by a referee. BSee Section 705.010 and Comment

therato,

Hote., This section provides only for restraining orders after
examination. Present law does not provide specifically for orders
restraining transfer of property pending the examination proceeding.
Where a writ of execution has been levied on property, the levy will
bind the property; however, a levy will not always have been made, and
we wonder whether specific authority for a temporary restraining order,
which provides protection pending the hearing, should be provided.
Compare N.Y.C.P.L.R. § 5222 (T.R.0, issued by clerk or attorney for
judgment creditor himself!). Of course, commencement of supplementary
procedures itself creates a lien on the property discovered thereby.
Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 47 P.2d 830 (1939).

404-949

§ 703,060, Arrest of person ordered to appear under this article

735,060, If a person ordered to appear pursuant to Section 705.020,
705.030, or 705.040 falls to appear, and if the order requiring his
appearance has been served by a levying officer or some person speclally
appointed by the court in the order, or a registered process server, the
court may, pursuant to a warrant, have such person brought before the
court to answer [concerning the property and] for such failure to

appear.

Comment. Section 705.060 reenacts the substance of the second

paragraph of former Section 714 and former Section 717. {It also .

-5~



supersedes the authority to arrest the judgument debtor on the ex parte
application of the judgment creditor which was provided by the last

three sentences of former Section 715.]

Note. The sentence in brackets will be included if we delete sub-
division {b)} of Section 705.030 as recommended above. This section
apparently limits the courts contempt power to cases where the order is
served by one of the specified persons. Is it needed? The phrase in
brackets is added since it would be absurd to arrest the debtor or third
person for failure to appear and then fail to examine him.

404=950

$ 705.070, Examination; attendance outside county of residence or place
of business; tender of mileage fees: costs

705,070, (a) ieither a judgmenf_hebtot nor a debtor of a judgment
debtor shall be required to attend before a court located outside of the
county in which he resides or in which he has a place of business unless
the distance is less than 150 miles from his place of residence or his
place of business to such court.

{b) No process to require the attendance, pursuant to this article,
of a debtor of a judgment debtor is effective unless, at the time of
service of process, the person serving it tenders to such person mileage
fees in the amount of fifteen cents ($0.15) per mile necessary to be
traveled, one way, from such person's residence to the court. Such
mileage fees are an iten of costs chargeable to the Jjudgment debtor, and
the court may, pursuant to Section 705.050, order the application of

fany} property of the judgment debtor to the satisfaction of such costs.

Comment. Section 705.070 is substantively identical to former
Section 717.1.

Hote, Should the property chargeable for mileage fees be "non-
exempt," as opposed to “any?"

~10-



404-951

§ 705.080. Examination proceedings in other counties

705,080, When any judgment debtor, or any person or corporation or
officer or member of such corporation, does not reside or have a place
of business in the county where the judgment roll is filed, or where the
Judgment is entered in the docket in the justice court, an order author-
ized to be made under any of the provisions of this article may be made
by any court of similar jurisdiction of the county where such judgment
debtor or other person resides or has a place of business or, 1f there
be no court of similar jurisdiction in such county, by a court of higher
Jurisdiction therein, upon filing with the clerk or judge of said court
an abstract of the judgment, in the form prescribed by Section 674, and
upon presenting to such court an affidavit showing the existence of the
facts required to be shown herein. At the time of filing such abstract,
there shall be pald to such clerk or judge, a filing fee of four doilars
(§4) when filed in a justice court or six dollars ($6) when filed in a

superior or municipal court.

Comment. Section 705.080 is substantively identical to former
Section 722,

404-952

§ 705,099, Witnesses

705.090. Witnesses may be required to appear and testify before
the court in any proceeding under this article in the same manner as

upon the trial of an issue,

-11-



Comment. Secticn 705.090 is substantively identical ro former
Section 718, Although Section 705.030 no longer refers specifically to
referees, the proceedings authorized by this article may be conducted by

such officers. See Section 705.910 and Comment thereto.

405-394

Article 2. Creditor's Sult Asainst Third Person

§ 705.110, Action by judgment creditor to enforce right to possession
of judgment debtor or payment of debt owed to judgment
debtor

705.110. A judgment creditor may bring an action against any per-
son against whom his judgment debtor could have maintained an action for
the possession of personal property or the payment of a debt. The judg~
ment debtor shall be jolned in the action., If it is shown that the
judgment debtor is entitled to possession of the personal property, the
Jjudgment in the action shall require the sale of the property, or so
much of it as is required to satisfy the judgment creditor's judgment,
and the payment of the proceeds of the sale to the judgment creditor.

If it is shown that the defendant in the action 1is indebted to the
judgment debtor, a judgment in the action may be entered against the
defendant and in favor of the judgment creditor. Costs of the action
shall not be awarded against a person who diq not dispute the judgment

debtor's right to possession or the indebtedness.

-12-



Comment. Section 705.110 supersedes a portion of former Section
720. It authorizes suit by a judgment creditor to enforce his judgment
debtor’s right to possession of personal property or to collect a debt
owed to his judgment debtor. This is a separate and distinct remedy,
It 1s anticipated that it will be used only when the third person has
failed to perform his duties under Section 703.160 (duties of garnishee
under levy of execution) and an order requiring the application of prop-
erty to the satisfactlon of the judguent creditor's judgment is un-
availabie under Section 705.050. Costs of the action will not be
awarded against a defendant who does not dispute the judgment debtor's
rights; hence, the judgment creditor is encouraged to pursue the faster
and less expensive procedures first. However, neither issuance or levy
of execution nor an examination proceeding is a prerequisite to suit.

Hote. Section 705.110 is based in part on Section 720 and also
incorporates some features of N.Y.C.P.L.K. {5 5225 and 5227 and Cal.
Code Civ, Proc. § 483.550., We note that this section, Section 703,160
(liability of garnishee), and Section 705,050 (order following examina-
tion proceedings) are all limited to debts due and owing when the re-
spective procedure is utilized. The staff believes that some provision
should be made for payment of unmatured debts as they become due. This
can be accomplished perhaps by the appointment of a receiver. See Sec-
tion 705.219. However, we wonder whether a receiver is always necessary

or desirable. It may also be accomplished by the procedure proposed in
Arcicle 4. See Sections 703.310 et seq.

405-395

Article J. Receiver to Enforce Judgment

5 705,210, Receiver to enforce judgment

705.210. (a) Whenever a writ of execution agalnst property of a
judgment debtor may properly be issued, whether or not a writ of execution
has been issued or returned, upon application of either the judgment
creditor or judgment debtor after a noficed hearing, the court may
appoint a receiver who may be authorized te do any acts designed to

satisfy the judgment.

-1



{b} The order of appointment shall specify the property to be re-
ceived, the duties of the receiver, and the =znner in which these duties
are to be performed. The order may direct a levying officer to deliver
to the receiver any property previously levied upon under a writ of exe-
cution or attachment and aay authorize the receiver to sell any real or
personal property in any manner and on such terms and'conditions as will
insure that a fair consideration is obtained by the sale. Any sale made
pursuant to this section may be made absclute,

(c) The court, without the consent of the Judgment debtor, way ap=-
point the judgment creditor or his attorney as the receiver but, if such
appointment is made, the receiver 1is not entitled to compensation.

(d) Except as otherwise provided in this article, the provisions of
Chapter 5 (commencing with Section 564) and Chapter 54 (commencing with
Section 571) of Title 7 govern the appointment, qualifications, powers,
rights, and duties of a receiver appointed under this section.

Note, Section 705.210 is essentially a new section. Under present
law, Section 564 provides in part:

In superior courts a receiver may be appointed by the court ia
which an action or proceeding is pending:

% * & * %
3. After judgment, to carry the judgment into effect.

4. After judgment, to dispose of the property according to
the judgment, or to preserve it during the pendency of an appeal,
or in proceedings in aid of execution, when an executlon has been
returned unsatisfied, or when the judgment debtor refuses to apply
his property in satigfaction of the judgment: or after sale of real

14



property under execution of a judgment or pursuant to a decree of
foreclosure or sale during the period provided by law for the re-
demption thereof from sale, to collect rents thereon, and to expend
and disburse such rents as may be directed by the court or other-
wise provided by law;

Municipal courts are also authorized to appoint a recelver in aid of
executlon as provided in paragraph 4 of Section 564. See Section 89(a)(8).
However, the appointment of a receiver seems to have heen approached by
the courts in a generally restrictive way. The staff believes that this
is unfortunate because, in some circumstances and with apprepriate con-
trols, we believe that the use of a receiver could be very beneficial to
all concerned. We suggest accordingly that a section be added along the
lines indicated in an attempt to encourage a new judicial approach.

Section 705.210 makes clear that issuance or return of an execution
is not a prerequisite to the appointment of a recelver. We think that
in some circumstances a receiver may be preferable to enforcement by
execution, e.g., collection of the rents from an apartment house for a
period of time may be much more desirable for both parties than sale of
such property. Similarly, collection of periodic payments under notes,
accounts receivable, and so on may be greatly simplified through use of
a receiver. Hence, we have eliminated the supgestion that execution
must first be pursued. See generally 5 B. Witkin, California Procedure
Enforcement of Judgment §% 179-182 at 3538-3540 (2d ed. 1971).

Section 568 provides a receiver with broad general powers; Section
568.5, however, requires the receiver to make sales in the same manner
as under execution. e take a quite different approach, Subdivision
(b) authorizes the court to permit sales to be made in any manner as
long as a fair price is obtained. Our intent here 1s to use a "receiver”
as a more flexible alternative to the usual sale under execution. For
example, the creditor himself can be appointed the receiver for the sole
purpose of selling a particular item of property through a negotiated
private sale,

Section 566 provides that “no party, or attoruney of a party, . . .
can be appolinted recelver . . . without the written consent of the
parties . . . ." Subdivisifon (c) changes this rule. The receiver must
be bonded and, as long as the court is satisfied that the judgment
creditor or his attorney will do a satisfactory job, we see no reason to
require the judgment debtor's consent. Subdivisions (b) and (c) both
express features of the present law in ¥Yew York. See N.Y.C.P.L.R.
5228, Penasylvania also seems to have a liberal approach to the use of
a receiver. See Pa. R, Ct. 3114.

If the general scheme outlined above 1is satisfactory, it may be
helpful to provide specifically for the priorities between judgment
creditors who have utilized this procedure and those who have levied
execution, recorded a judgment lien, or pursued some other remedy, e
would assume that the basic rule--first in time, first in right=-would
apply but, if desired, we can make the point clear, Compare #.Y.C.P.L.R,
§ 5234,

=15~



406-210

§ 705.220. Receiver to transfer alcoholic beverage license

705.220, (a) A recelver may be appointed pursuant to Section
703.210 for the purpose of transferring an alcoholic beverage license
held by the judgment debtor which is transferable under Article 5 (com-
mencing with Business & Professions Code Section 24070) of Chapter 6 of
the Aleoholic Beverage Control Act.

(b) If, at the hearing provided by Section 705.210, the judgment
debtor shows that claims of creditors with priority over the Judgment
creditor as provided by Business and Professions Code Section 24074
exceed the probable sale price of the license, the court may not author-
ize the appolntment of a receiver for the purpose of transferring the
license,

{c) The receiver may exercise the powers of the licensee as neces-
sary, and shall comply with the applicable provisions of Article 5
{commencing with Business and Professions Code Section 24070) of Chapter
6 of the Alcoholic Beverage Control Act and any applicable regulations
of the vepartment of Alcoholic Beverage Control.

(d) An alcoholic beverage license may be applied to the satis-
faction of a judgment for the payment of money only as provided in this

section,

Comment. Sectifon 705,220 allows the judgment creditor to force the
sale by a receiver of an alcoholic beverage license held by the judgment
debtor. Alcoholic beverage licenses are not subject to levy of writ of
execution. See Section [703.050]. The Alcoholic Beverage Control Act

~16-



(commencing with Business and Professions Code Section 23000) provides
detailed procedures for the sale of alcoholic beverage licenses which
make use of a receiver appropriate. Cf. | ollis ¥, Jiffy-Scitcher Co.,
125 Cal. App.2d 236, 270 P.2d 25 (1954). Apparently, since the amend-
ment to former Section 688 in 1959 (Cal. Stats. 1959, Ch. 2140, 351)

alcoholic beverage licenses had not been reachable by any state enforce~

ment process. See 37 Ops. Cal, Atty. Gen, & (1961).

In order to prevent punitive forced sales of the judgment debtor’'s
license, subdivision (b) of Section 705.220 allows the judgment debtor
to show that it is unlikely that the judgrent held by the judgment
creditor would be satisfied in whole or in part if the license were sold
because claims of creditors with priority over the judgment creditor
pursuant to Business and Professions Code Section 24074 exceed the
probable sale price of the license, The scheme of priorities set out in
Section 24074 is "mandatory and exclusive.” See Grover Escrow Corp. v.
Gole, 71 Cal.2d 61, 453 P.2d 461, 77 Cal. Rptr. 21 (1969); Bus. & Prof.
Code § 24076,

Subdivieion (c) enables the receiver to exercise the powers of the

licensee necessary to comply with the transfer provisions of the Alcoholic
Beverage Control Act. The strict regulation of all aspects of alcoholic
beverage licenses by the Alcoholic Beverage Control Act requires that

the receiver comply with the procedures set out in Article 5 {commencing
with Business and Professions Code Section 24074) of Chapter & of the

act and the regulations of the Department of Alcoholic Beverage Control.

Note, This section implements a decision made at the March 1974
meeting to provide a procedure for reaching liquor licenses, As an
alternative it would be possible to provide for levy and sale by an
officer; however, the staff thinks this would be awkward since the
transfer would still have to be approved by the Department of Alcoholic
Beverage Control. Special levy procedures would alsc have to be provided.
In Division of Labor Law Enforcement ¥, U.S., 301 F.2d 82 (4Yth Cir.

1962), a federal officer levying on a liquor license for purposes of a
tax lien under 26 U.S.C. Section 6331 took possession of the license
certificate and sent notice to both the licensee and the ABC.

-17-



405-8280
For the text of Business and Professions Code Section 24074, see
Exhibit III.

Business and Professions Code Section 24075 pPurports to exempt
receivers and others from the requirements of Section 24074 :

24075. The provisions of Sections 24073 and 24074 do not
apply to any transfer of a license made by an executor, admini-
strator, guardian, comservator, trustee, receiver, or other person
acting in the legal or proper discharge of official duty, or in the
discharge of any trust imposed upon him by law, nor to any transfer
or assignment, statutory or otherwise, made for the benefit of
creditors, nor to a surviving spouse or fiduciary or other person
within the meaning of Section 24071.

At present Section 24075 is ineffective so far as receivers or officers
conducting execution sales are concerned because liquor licenses may not
be reached to satisfy a money judguent. It appears that the original
intent of the language was to enable fiduclary officers to perform the
functions of the escrow agent provided in Section 24074. The rigid
system of priorities was enacted later and Section 24075 was apparently
overlooked, The staff can see no reason why the persons listed in
Section 24075 should be exempt from following the priorities set out in
Section 24074. Accordingly, the staff proposes to amend Section 24075
by adding the following phrase: "Except as otherwise provided by Code of
Civil Procedure Section 705.222, ., , '™

405=-397
Article 4. Installment Payment Order

§ 705.310. Installment payment order

705.310. {a) Whenever a writ of execution apainst property of a
judgment debtor may properly be issued, whether or not a writ of execu~
tion has been issued or returned, upon application of the Judgment
creditor, after a noticed hearing where it is shown that the judgment
debtor is receiving or will receive money from any source, or is attempt-
ing to impede the judgment creditor by rendering services without ade-
quate compensation, the court may order that the judgment debtor make
specified installment payments to the Judgment creditor.

(b) In fixing the amount of the payments, the court shall take into

consideration the reasonable requirements of the judgment debtor and the
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judgments debtor's dependents, any payments required to be made by him
or deducted f;om the money he would otherwise receive in satisfaction of
other judgments and wage assignments, the amount due on the judgment,
and the amount being or to be received, or, if the judgment debtor is
attempting to impede the judgment creditor by rendering services without
adequate compensation, the reasonable value of the services rendered.
{c) Upon application of either the judgment debtor or the judgment
creditor, and after a noticed hearing where it is shown that there has
been a waterial change in circumstances since the time of the previous
hearing on the installment payment order, the court may nodify or set

aside such order.

Compment. Section 705.310 is substantively similar to ®.Y.C.P.L.R,
5 5226, It does not alter the rule that Chapter &4 provides the exclu-
sive procedure for withholding earnings of an employee. However, it does
seem to provide a useful supplementary remedy to reach income from
federal employment, out-of-state employers, or from seif-employment.
Moreover, because it is not a garnishment or withholding procedure but
rather operates directly against the judgment debteor, it can alsoc be
used to reach amounts greater than those permitted under the wage garnish-
ment provisions (e,g., where the employee’s income is large and the
amount remaining after withholding is more generous than seems neces-
sary) or it can be used by a second judgment creditor where a prior
earnings withholding order is in effect. Tnis should not undermine the
wage garnishment law and subdivision (c) attempts to make clear that the
order issued is not irrevocable and the judgment debtor can seek further
review where the iwpact of the order has lncreased due to a change in
clrcumstances. (0f course, on the other hand, the debtor's circu-—
stances may change for the better; hence, subdivision {(c) permits either
party te move to have the order modified, 1.e., the judgment creditor

may seek to have the amount to be paid over increased.}
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Kote. Section 705.310 is new; we know of no present counterpart.
Is the idea worth preserving?

969-015

In Hew York, this procedure has created certain priority preblems
since it was held in Schwartz ¥. Goldberg, 58 iiisc.2d 308, 295 {.Y.S.2d
245 (1968), that a creditor using the installment paynent order had
priority over six creditors who were waiting in line for income execu-
tions (wage garnishment). It should alsc be noted that New York's wage
garnishment law which exempts all but 10 percent of weekly wages over
$85 leaves more disposable income to the debtor to be subjected to an
installment payment order than does present California law.

The ingtallment order procedure could be limited to situations
where there is no wage garnishment. To do otherwise would defeat the
purpose of the exemption of a certain amount of wages, whether paid or
unpaid, when there has been a wage garnishment.

Another objection 1s that subdivision (b) creates a very vague test
in the nature of a standard of living test.

The Commission should also note the newly-enacted Code of Civil
Procedure Section 85 (Cal. Stats. 1974, Ch. 1415) which provides that in
municipal or justice courts the judgment debtor may be ordered to pay
the amount of the judgment “immediately or at any time and gpon such
terms and conditions, including installment payments, which the court
may prescribe.” 1In making its determination the court must consider
factors relevant to exemptions and examinations of debtors.

This procedure may be so similar to that proposed in Article 8 that
the two would best be merged. For now we have kept them both for your
congideration and comparison. What does the Commission wish to do?

969-010

Article 5. Collection of Judgment Where

Judgment Debtor is Creditor of Public Entity

2 705.410. "Public entity," "state,” and "local public entity" defined

705,410, (a) The definition provided in this section govern the
contruction of this article,

(b) "Public entity” means the state, a county, city, district,
public authority, public agency, and any other political subdivision in
the state.

(c) "State"” means the State of California and includes the Regents

of the State of California.
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(d)} "Local public entity' means any public entity other than the

state,

969-011

§ 705,420, Lxclusive procedure provided by this article and Chapter 4

705.420. A judgmeot for the payment of money against a person to
whon money is owing and unpaid by a public entity, may only be enforced
against such eatity in the manner provided by this article and Chapter 4

(commencing with Section 704.010).

405-380

§ 705,430, Collection of judgient where judgment debtor is creditor
of state or political subdivision

705.430. (a) Whenever a judgment for the payment of money is
rendered against a person to whom money is owing and unpaid by a public
entity, the judgment creditor may file a duly authenticated abstract or
transcript of such judgment topgether with an affidavit which states that
he desires to avail himself of the relief provided by this section and
states the exact amount then due, owing, and unpaid on the judgment.

(b) If the money is owing and unpaid by the state to the judgment
debtor, the judgment creditor shall file the abstract or transcript and
affidavit with the state department, board, office, or commission owing
such money to the judgment debtor prior to the time the department,
board, office, or commission presents the claim of the judgment debtor
therefor to the State Controller. The department, board, office, or

commission in presenting the claim of the judgment debtor to the State
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Coutroller shall note thereunder the fact of the filing of the abstract
or transcript and affidavit and state the samount unpaid on the judgment
as shown by the affidavit and shall also note any amounts advanced to
the judgment debtor by, or which the judgment debtor owes to, the state
by reasonrof advances for expenses or for any other purpose. The State
Controller, to discharge the claim of the judgment debtor, shall pay
into the court which issued the abstract or transcript, by a warrant or
check payable to the court, the whole or such portion of the amount due
the judgmen:t debtor on the claim, after deducting from the claim an
amount sufficient to reimburse the department, board, office, or commis-
sion for any amounts advanced to the judgment debtor or by him owed to
the state, as will satisfy in full or to the greatest extent the amount
unpaild on the judgment and the balance thereof, if any, to the judgment
debtor,

{c} If the money is owing and unpaid to the judgment debtor by any
local public entity the judgment creditor shkall file the abstract or
transcript and affidavit with the auditor of such local public entity
{and in case there be no auditor then with the official whose duty
corresponds to that of auditor)., The auditor (or other official), to
discharge the claim of the judgment debtor, shali pay intc the court
which issued the abstract or transcript, by his warrant or check payable
to the court, the whole or such portion of the amount due the judgnment
debtor on the claim, after deducting from the claim an amount sufficient
to reimburse the local public entity for any amounts advanced to the
judgment debtor or by him owed to such public entity, as will satisfy in
full or to the greatest extent the amount unpaid on the judgment and the

balance thereof, if any, to the judgment debtor.
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(d) The judgment creditor upon filing the abstract or transcript
and affidavit shall pay a fee of two dollars and fifty cents ($2.50) to
the person or agency with whom the same is filed.

(e) Whenever a court recéives any woney hereunder, it shall pay as
much thereof as is not exempt from enforcement to the judgment creditor
and the balance thereof, Lif any, to the judgment debtor. The procedure
for determining the exemption shall be governed by the procedure set
forth in Chapter 7 (commencing with Section 707.U10) and the court
rendering the judgment shall be considered the levying officer for this
purpose,

(f) In the event the money owing to a judgwent debtor by any public
entity is owing by reason of an awdrd made in-a condemmation proceeding
brought by the public entity, such public entity may pay the amount of
the award to the clerk of the court in which such condemnation proceed-
ing was tried and shall file therewith the abstract or transcript of
judgment and the affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the condemnation award
within the meaning of Section 1268.010. Upon such payment into court
and the filing with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by mail, through
their attorneys, if any, all parties interested in the award of the time
and place at which the court which tried the condemnation proceeding
will determine the conflicting claims to the award. At such time and
place, the court shall make such determination and order the distribu-~

tion of the noney held by the county clerk 1in accordance therewith.
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(5) The judgment creditor may state in the affidavit any fact or
facts tending to establish the identity of the judgment debtor. Wo
public officer or employee shall be liable for failure to perform any
duty imposed by this section unless sufficient information 1s furnished
by the abstract or tramscript together with the affidavit to enable him
in the exercise of reasonable diligence to ascertain such identity
therefrom and from the papers and records on file in the office in which
he works. The word "office’ as used herein does not include any branch
or subordinate office located in a different city.

(h} Nothing in this section shall authorize the filing of any
abstract or transcript and affidavit against any overpayment of tax,
penalty, or interest, or interest allowable with respect to such overpay-
ment, under Part 10 (commencing with Section 17001) or Part Il (commenc-
ing with Section 23001) of Division 2 of the Revenue and Taxation Code,

{1) Any fees received by a state agency under this section shall be
deposited to the credit of the fund from which payments were, or would
be, made on account of a garnishment under this section.

(]) This section does not authorize the withholding of earnings of
a public officer or employee. The earnings of a public officer or
employee may be withheld only pursuant to Chapter 4 (commencing with

Section 704.010).

Comment. Section 705.430 is substantively identical to former Sec-
tion 710,

Note. Section 705.430 1s presented here in substantially the same
form as it appears in our wage garnishment procedure recommendation. The
reference to Section 1268.010 anticipates the enactment of the Eminent
Domain Law,
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405~482

§ 705.440, Collection of judgment where judgment debtor is contractor

on public work; subordination to claims of laborers and
materialmen

705.440. (a) Where the judgment debtor named in any abstract or
transcript of judgment filed under Section 705.430 is a contractor upon
any public work, the cost of which is to be paid out of any public
moneys voted, appropriated, or otherwise set apart for the purpose of
paying therefor, only so wuch of the contract price shall be deemed
owlng to the contractor, within the meaning of Section 705.430, as may
remain payable to him under the terms of his contract, upon the comple~
tion thereof, after the sums severally due and to become due to all
persone who perform labor upon such work or who bestow gkill or other
necessary services or furnish materials, appliances, [teams], or power
used or consumed in the performance of such work have been ascertained
and paid.

(b) In ascertaining the sums severally due or to become due to the
persons who perform labor upon public works or other neceasary services
or furnish materials, appliances, [teams], or power used or consumed in
the performance of such work, only such claims shall be considered as
are filed against the moneys due or to become due to the judgment debtor
in accordance with the provisions of Chapter 4 (commencing with Section
3179) of Title 15 of Part 4 of Division 3 of the Civil Code.

(¢) The controller, auditor, or other public disbursing officer
whose duty it is to nake payments under the provisions of the contract

shall not draw his warrant in favor of the court which issued the ab-
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Stract or transcript until the contract 1is completed and the payments
above gpecified are made and then only for the excess, if any, of the

contract price over the aggregate of the sums so paid.

Comment. Section 705.440 is substantively identical to former
Section 710a.

Note. This section has been tentatively approved; however, the
Commission reserved for further consideration the question whether a
comparable provision should be made applicable to private construction
contracts.

969-013

Article 6, Charging Orders

§ 705,510, Order charping interest of artner in partnership property:
appointment of receiver; exclusive procedure

705.510. (a) Whenever a writ of execution against property of a
judgment debtor may properly be issued, whether or not a writ of execu-
tion has been issued or returned, upon application by the judgment
creditor of a partner to the court which entered the judgment, and after
notice to each partner of the judg.ent debtor and a hearing, the
court may [charge the interest of the judgient debtor with payment of
the unsatisfied amount of the judgment with interest thereon, may ap-
point a receiver as provided in Section 705.210 to collect the judgment
debtor's share of the profits and any other money as it becomes due to
him from the partnership, and :ay] wake any [other] orders directed to
the partners or to a receiver appointed by the court which are necessary

to secure the satisfaction of the judguent.
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{b) If the judgment is not satisfled within a reasonable period of
time pursuant to subdivision (a), the court in its discretion may
appoint a receiver, i1f it has not previocusly done so, and authorize the
recelver to sell the interest charged in the manner and on the terms'and
conditions prescribed by the court. Eefore sale, the interest charged
may be purchased without thereby causing a dissolution (1) with separate
property, by any one or more of the partners, or {2} with partnership
property, by any one or more of the partners with the consent of all the
partners whose interests are not so charged or sold.

(c) Except on a claim against the partnership, the right of a
partner in specific partnership property may only be applied to the

satisfaction of a judgment Pursuant to this section.

Comment. Section 705,510 provides the exclusive procedure for
reaching the interest of a partner in specific partnership property
where the partner, but not the partnership, is a judgment debtor. This
section implements the practice developed under Corporations Code Sec~-
tion 15028.

dote, See excerp from Uitkin in Exhibit VII.

405-433
Article 7. Lien on Cause of Action and Judgment

§ 705.610. Judgment creditor of party; order grantin lien; notice;

intervention; extent of lien; endorsement upon
judgrent and abstract

705.610, (a) Upon motion of a Judguent creditor of any party to

an action or special proceeding made in the court in which the action or
proceeding is pending upon written notice to all parties, the court may,

in its discretion, order that the judgment creditor be granted a lien
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upon the cause of action, and upon any judgment subsequently procured in
such action or proceeding, and, during fhe pendency of such action, may
permit such judgment creditor to intervene therein,

(b) The judgment creditor shall be granted a lien to the extent of
his judgment upon all roney recovered by his judgment debtor in such
action or proceeding, and ne comprouise, settlement, or satisfaction
shall be entered into by or on behalf of the judgnent debtor without the
consent of rhe judgment creditor unless the lien is sooner satisfied or
discharged.

(¢} The clerk or Judge of the court shall endorse upon the judgment
recovered in such action or proceeding a statement of the existence of
the lien, the date of the entry of the order creating the lien, and the
place where entered. Any abstract isgued upon the judgment shall con-
tain, in addition to the matters set forth in Section 674, a statement

of the lien in favor of such Judguent creditor.

Comment. Section 705.5610 is substantively identical to subdivigion
(a) of former Section 688,1. See Section [703.160} and the Comment

thereto (property subject to execution).

969-012

§ _705.620. Exclusive procedure provided by this article; other liens
preserved

705,620, (a) When an action or special proceeding in which the

judgment debtor is a party is pending, this article provides the ex-
clusive procedure by which the Judguent creditor oay obtafn a lien upon

the cause of action and any judgment subsequently obtained,
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(b) Any lien oa the cause of action obtained before the action or
special proceeding was commenced is continued and is superior to the

lien provided by this article,

Comment. Subdivision (a} of Section 705.620 makes clear that once
an action or special proceeding in which the judgment debtor is a party
has been commenced, the judgment creditor uay obtain a lien on the cause
of action and any eventual judguent only by following the procedure set
out in Section 705,610 although prior liens are continued as provided in
subdivision (b). See e.g., §§ 705.050 (order applying property toward
satisfaction of judguent and 705.110 (creditor's suit).

969-024

Article 8, Assipgnment Orders

[N

§ 705.710. Order asgigning rights to future payments

705.710. (a) Whenever a writ of execution agalnst property of a
judgment debtor may properly be issued, whether or not a writ of execu-
tion has been issued or returned, upon application of the judgnent
creditor and after a noticed hearing, the court wmay order the judgment
debtor to assign to the judgment creditor or to a receiver appointed
pursuant to Article 3 (commencing with Section 705.210) all or part of
any right to future payments, including, but not limited to, payments
and wages due from the federal government, rents, comtlasions, surplus
amounts from spendthrift trust, and payments due from a patent or copy-
right,

{(b) When determining whether to order an assignment or fixing the
amount of an agsignment of part of a right to future payments, the court

shall take into consideration the reasonable requirements of the judg-
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ment debtor and the judgment debtor's dependents, any payments reguired
te be made by him or deducted from the money he would otherwise receive
in satisfaction of other judgments and wage assignments, the amount due
on the judgment, and the amount being or to be received, or, if the

judgment debtor is attempting to impede the judgment creditor by render-
ing services without adequate compensation, the reasonable value of the

services rendered.

dote, Article 8§ provides a procedure for reaching certain forms of
property which cannot be reached by levy of execution and sale. Fatents
and copyrights have been reached by creditor's suits and supplementary
proceedings where the debtor is ordered to assign his patent rights to a
receiver. See Pacific Bank V. Robinson, 57 Cal. 520 (1881)(patent
rights); Finnegan ¥. Finnegan, 64 Cal. App.2d 109, 148 P.2d 37 (1944)
(patent rights); Security-First Hat'l Bank ¥. Republic Pictures Corp.,
97 F. Supp. 360 {(S.D. Cal. 1951) (copyrights). The surplus income from a
spendthrift trust may be reached by a creditor's suit where it is ghown
that there is no provision in the trust for accumulation of surplus
income aand that the income 1is not at all necessary for the beneficiary’s
education and support, See Civil Code 3 359; Estate of Lawrence, 267
Cal, App.2d 77, 72 Cal. Rptr. 851 (1968); Canfleld v. Security-First
Nat'l Bank, 13 Cal. 2d 1, 87 P.2d 830 (1939). Wages due a federal
employee generally may not be garnished, but rway be reached in supplemen-
tary proceedings by an order to the debtor to endorse and deliver his
paychecks to a receiver. See Sheridan v. Sheridan, 33 Cal. App.3d 917,
109 Cal. Rptr. 466 (1972). However, pursuant to recent federal amend-
ments, the wages of federal employees may be garnished for enforcement
of child support and alimony payments “as 1f the United States were a
private person.” See 42 U,S.C. § 559 (effective January 1, 1975).

404-343

3 705,720, Modifying or setting aside assignment order

705.720. VUpon application of either party, after a noticed hearing
where it 1is shown that there has been a uaterial change in circumstances
since the time of the previous hearing on the assignment order, the
court may modify or set aside such order, except as provided in Section

705.730,
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969-050

¢ 705,730, Assigument by receiver of right to future payment

705.730. Rights to future payments may be agsigned to third per-
sons only as provided in Article 3 (commencing with Section 705.210),
Where an assignment by a receiver to a third person is made absolute,
the order of assignment nade pursuant to Section 705.710 may not be

modified or set aside.

dote. The intent of this provision is to guarantee court super-
vision of any assignment of a right to future paymnent by the receiver to
toird persons, Section 705.210 tentatively provides that the sale or
agsignment of property by the receiver (who may be the judgment credi-
tor) must be oa such terws and conditions as will insure a fair consider-
ation, VYormally it is contemplated that collection of the payments as
they accrue is the best awethod to satisfy the judguent, but there may be
circumstances where outright sale of the right to future payments is
advantageous to both debtor and creditor.

405-996

§_705.740, Recording patent and copyright assignment

705.740. (a) An assignment of a patent pursuant to this article
shall be recorded in the United States Patent Office as provided by
federal law.

{b) An assignment of a copyright pursuant to this article shall be
recorded in the United States Copyrignt Uffice as provided by federal
law,

dote. This section puts the creditor or receiver on netice of the
existence of 35 U.S.C. § 261 (1970), which provides in part:

Subject to the provisioms of this title, patents shall have
the attributes of personal property.

Applications for patents, or any interest therein shall be
assignable in law by an instrument in writing . . . . An assign-
ment, grant or coaveyance shall be void as against any subsequent
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purchaser or mortgagee for valuable consideration, without notice,
unless it is recorded in the Patent Office within three months from
its date or prior to the date of such subsequent purchase or mort-
page.

And 17 VU.5.C. § 28 (1970):

Lvery assignment of copyright shall be recorded in the copy-
right office within three calendar months after its execution in
the United States or within six calendar uonths after its execution
without the limits of the United States, in default of which it
shall be void as against any subsequent purchaser or mortgagee for
a valuable consideration, without notice, whose assignment has been
duly recorded,

Does the Comnission think we need such a provigion, or should
reference be made only in a Comment?
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EXHIBIT IX

[California Code of Clvil Procedure
§8 85, 564=5T1, 6B88.1, Ti4-723.]

Code Civ. Proc. § A5. Payment of money Judgments in installments

. -y

If the judgmeni or orvder {u a monlelpal caurt or Justice court In any nctlon or
proceeding in which the defendant hus xppesred ix for the payment of money by
the delendant, he shall pay the same immedlatsly or gt soy tlme and upon auch
terma and coaditions, Includiny instellment payments, which the coyrt may pre-
scribe.  In sny determinstlon regarding the imponitlon of terma and. conditions
upon the payment of the judgment, the court shall cunalder uny factors swhich would
be televant tn the determination of a elaim for exemption pursusnt to Choprer 1

*-gmmmmc!ng with Fection 881} of Title 8 of Part 2 or the examinotiva of & debtor
) purstagt to Chapter 2 (commencing with Sectlon Ti4) of Tithe & of Part 2.

CBAPTER 5. RECEIVERS

. ol - N .

§ 564, {Cases wherein appointment is suthorised.] A receiver may be appointed, in the
manner provided in this chapter, by the court in which an action or proceeding is pending in
uny case in which such court is empowered by law to eppoint a receiver. -

In superior cqurts a receiver msy be sppointed by the court in which an action or
proceeding is pending, or by a judge thereof, in the following cases: :

i. In an action by a vendor to vacate 5 fraudultent purchase of property, or by a creditor to
sabject an¥ property-or fund to his claim, or between partners or others jeintly owning or
interested in any property or fuix, on the spplication of the plaintiff, or of any party whose
right to orinferest in the property or funds, or the proceeds thereof, is probable, and where it
is shown fhat the property or fund is in danger of being lost, removed, or materially injured;

2. 1a an sction by a mortgagee for the foreclosure of his mortgage and sale of the
thortgaged property, where it appears that the mortgaged property is in danger of being lost,
removed, or materiatly injured, or that the condition of the morigage has not been performed,
and that the property is probably insifficient 1o discharge the mortgage debt;

3. Afier judgment, to garry the judgment into cffect;

. 4. Afier judgment, to dispose of the property according to the judgment, or to preserve it
during the pendency of &8 appeal, or in proceedings in aid of execution, when an execution
has been returned ungatisked, or when the judgment debtor refuses to apply his property in
satisfaction of the judgment; or efler sale of rea! property under execution of a judgment or
pursuant to & decree of foreclosure and sale, during the period provided by law for the
redemption thereof from sale, 10 collect rents thereon, and to expend and disburse such rents
as may be directed by the court or otherwise provided by Inw;

5. In the cases when a corporation has been dissolved, or is insolvent, or in imminent
danger of insolvency, or has forfeited its corporate rights; ‘

6. kn an action of uniawful detainer;

7. I all other cases where receivers have heretofore been appointed by the usages of courts

" of equity. [1872: 1919 ch 166 § 1; 1933 ch 744 § 85a; 1541 ch 444 § 1.1 / Cw/ Jur 3d Actions

§ 77 Cal Jur 2d Corp §§ 438, 442, 443, Crops §§ 10, 40, Exec §§ 135, 187, 195, 239, Mig
56 196, 200, 507, 512, 513, Partn § I51, Rec §§J, 4, 5. 8, 9, 15-20, 22, 24-26, 38, 34, 36, 42,
V& P §449 Cal Practice §§ 16.3, 16:4, 56:137, 56:312, 1954, 247:2; Witkin Procedure 2d pp
441, 1465, 1625. 1627, 1629, 1630, 1631, 1632, 1633, 1634, 1635, 1636, 3538, 3539; Summsry
(8th ed) p 1563 : :

§ 565. [Appointment upon dissclution of corporation.] Upon the dissclution of any
corporation, dhe superior court of the county in which the corporatien carries on its business
or has its principal place of business, on application of eny creditor of the corporation, or of
any slockholder or member thereof, may apposnl one or more persons to be receivers or
trustees af the corporation, o take charge of the estate and effects thereof and to collect the
debts and property dus and belonging to the corporation, and 10 pay the outstanding debts
thereof, and to divide the moneys and other property that shall remain over among the
stockholders or members. [1872; 1830 ch’15 §7.) Caf Jur 20 Corp § 443, Rec § 20 Witkin
Procedurs 24 pp 8239 1634,



§ 566, - [Rostrictions on appointment: x parte application, zrdertaking on.] No pariy, or

Atorney of woparty, or porson imerened moan action, o reinted tooany judge of t!lg: court by
Lsanghnly o aiity witlen the third degree, con be appointed ecefver therein withow
P Anien consenil o e parties. fked wotk the clerke I g recsiver s appointed upon an ey

Parte appheation, the court, nefore makmig the order. must require from the applicant an
s ndurtakicg, with safficient suretres, in an .moust to b2 fixed by the conllt, e the effesi that
the applcint will pay fo the defendane il damares he may wustmn by reason of the
appomiment of such receiver and the entry by hum upen his dutics, tn case 1he applicant shall
have procuied such apromiment wreagfully, maliciousty, or without sufficient cause; and the
court may, I L5 ducretion at aay time afier said appesnimenty, require an additional
andertaking. [1872, I573-7% ch 383 § 73 1897 ch 6% g1 1907 ¢h 374 § 1) Cal Practice
CF 136 16:9, J6:37, 1930, 1301, 1954 Witkin Procedure 2d oo 1638 4152

§ 567, [Uah and andortaking oi recesyer.j Before eniering upon his dutics, the receiver
must be sworn (o perform themn Sathfolly, and withs two or more surzsiies, approved by the
touti or judge, execute an undertaking 10 the State of Culifornia, in such sum as the court or
Judge may direct, 19 the effect that he will faithfully discharge the duties of receiver in the
action and vbey the orders of the court iherein. (1872; 1907 ch 374 § 2] Caf Jur 2d Mg
§ 516, Re: § 5.3 Co! Practice §§ 16:9. 16:27, 1304 1, Witkia Procedure 2d p 1541

§ 568. Powers of receivers, The receiver has, under the contro] of the court, power to
bring and defend actions in his own name, as receiver; 16 take and keep possession of the
property, to receive rents, collect debts, to compound for and compromise the same, to make
transfers, and generally to do such acts respecting the property a2s the court may authorize,
1872] 12 Cal Jur 3d Comprorise, Settlement, and Release § 37 Cal Jur 2d Exec § 239, Mig
§317, Rec™$8 73, 78 80, 89, 95: Cal Practice $§ 16:37, 214:25: Witkin Procedure 2d pp 1643,
1644, 1788; Summary (8th od) p 928

§ 568.1. [Securitles depositories.] Any securities in the hands of a receiver may, under the
control of the court, be deposited by the receiver in a securities depository, as defined in
Section 30004 of the Financial Code, which is licensed under Section 3020C of the Financial
Code or exempted from licensing thereunder by Section 30005 or 30006 of the Financial
Code, and such securities may be held by such securities depository in the manner authonzed
by Seotion 775 of the Financial Code. [1972 ch 1057 §9]

§ 568.5. [Authorlty to sell reat gand persokal property: Requisites of sales: Redemption.] A
receiver may, puwuant to an order of the court, sell real or personial property in his
possession as such receiver, upon the notice and in the manner prescribed by law for the sale
of such property under execution. The sale shall not be final umil confirmed by the court.
Sales made pursuant to this section shall now be subject to redemption. [1939 ch 374 § 1.} Caf
Jur 2d Exec §§ 144, 200, Jud § §3, Rec §¢ 73, §4- Cal Practice §§ 36:77, 56:274: Witkin
Procedure 2d p 1645,

§369. investment of funds. Funds i the hands of a receiver miay be invested upon
interest, by order of the court; but no such order can be made, except upon the consent of all
the parties to the ection. {1872} Ca/ Jur 2d Rec § £,

§ 570, [Notice of umclaimed funds in receiver's hands: Disposition of: Recovery by
owner.] A receiver having any funds in his hands belonging to a person whose whereabouts
are unknown to him, shall, before receiving his discharge as such receiver, publish a notice, in
cne or more newspapers published in the county, at least once & week foi four consecutive
weeks, setting forth the name of the owner of any unclaimed funds, the last known place of
residence or post office address of such owner and the amount of such unclaimed funds. Any
funds remaining in his hands unclaimed for 30 days afler the date of the last publication of
such notice, shall be reported to the court. and upan order of the court, al! such funds must
be paid into the State Treasury accompanied with a copy of the order, which must set forth
the facts required in the notice herein provided. Such funds shall be deemed to have been
received by the State under Chapler 7 (commencing with Section 1500) of Title 10 of Part 3
of this code and may be recovered in the manner prescribed therein.

All costs and expensss connected with such adveruising shall be paid out of the funds the
whereabotts of whose owners are unknown. -

A e
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£ 57t [Bueod to State by recciver. referce, of compissinner (¢ have or cxpected to bave
duties tnvolving cosiody of poroooad woperty s recgin? or Glsburement of moneys: Amoeoht.}
Whenever 2 receiver, referce, o commissionsi is appcinted by a court of record, and the
dutias of su.bi receiver, raferee, o comeussr 3 wil, or are reasenably nticipated to, involve
the custedy of personal propevd s ar the rool’pt or dishursenent of moneys, the order of
sppointment shall provide that belore emteciop upon s dutics, such receiver, referee, or
commissioner, with Uag nr more sareties, approvod by the courd or judge, shall execute an
undertakiog o the State of Caliioroiz, to the offect taat e wili foithfully dischacge the duties
of receiver, referse, or commmissicnar, es The case mav b, and obey the orders of the court
therein. - i

The order of appoeimur’ el specify the ameunt o1 the cadersaking, but a failure to so
specify shall aot invabdate the order.
$§ 16:8, 16:47

R

§688.1. [Lien of juigmon: erediter In setion or special proceeding: Notes: Extent of Hen:
Statement in wbstracit] {2} Except as provided for in subdivision (b), upon motion of a
judgment creditor of any party in an action or special proceeding made in the court in which

" the action or proceeding iz pending upon written notice to all parties, the court.or

i ‘thereof may, in his discretion, order that the judgment creditor be grantod' & Hem X
cause of action, and upon any judgment subsequently procursd in such actiom or

* and, during <he pendency of such action, may permit such judgment creditor to

_ therein. Such judgment creditor shell have a lien to the extent of his jodgment upon
moneys recovered by his judghent debtor in such action or proceeding and mdcol
settlement or satisfaction shall be entered into by or on behalf of such debtor without the

~ consent of such judgment creditor, vmless his lien is sdoner satisfied or discharged. The clerk

| or judge of the court shall endorse upon the judgment rscovered in such’ sction of pr i
a statement of the existence of the Yien, the date of the entry of the order the tien,

_and the place wheve entered, and any sbstract issued upon the judgment shall contsin, in

- addition th the matters set forth in Section 674 of the Code of Civil Procedure, & statement of
the lien in favor of snch judpment creditor.

(b) Nothing in this section shall be construed t¢ permit an assignee by operation of law of &
party to a personal injury actich o acquire any interest in or lien rights upon any moneys
recoversd by such pmty for general dameges.

iF
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CHAPTER 2
Procesdings Supplements] to Execution

-
~ § 714, Examination of judgment debtor: Limitations on frequency: Failure to appear.
- §715. Proceedings in aid of exacution. .

§716. Payment of jucgmen: by third rarty.

§717. Examinavon of debtor of ludgment debtor: Failure to appear.

§717.1. Attendance outside county of residence or piace of business: Maximum distance

authorized, -

& TE  Wiinesses, ‘ :

§719.  Judge may order property applied to judgment.

§ 720. Person or corporation having property of or indebted to judgment debtor claiming an

adverse interest or denying debt: Action by judgment creditor.

§ 721, Contempt.

§722. Execution in another county on judigment.

§ 722.5. Remedies available to state agency issuing warrant to enforce lien arising under
Unemployment Insurance Code or Revenue and Taxetion Code: Jurisdiction
. of superior court.

§723. Qualifications and powers of raferec.
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”'*#faeww: ?ai‘ms te appear.]
o wouny e al sevonsi debtors

ETi, Fxperdpaties oF Cudomest dolviaes Timideben e

When an cxecuion egn:d pinje
in the same jodgment, may propeviy be | T S h exn -rutson hys been issued

or retiared, the Jedgment coting s ead Dot ’i_.'!ﬁ;-" D the court, requiring
such _]udgmcnt debior (0 app2ur and answer conceraing hus property sefote such Judge or &
referse appoinied by hur st g titoe and siaes ;,pe:u.r-d in the ~rder. However, a judgment
debtar may uol, prstant 1o thi Seckion, e Fogarod 10 apposl and cnwer mors frequently
than every four monita. Tris sectinr shell nol oe comstramd to restrit e eights granted by
Section 715

If the judgment debtor esdered to appear pusaant o Hus wecting fatls 1o do so, and if such
order has been served by 2 sherit cm;sc,t;;h}.e, mershal, some pevsen specilly appointed by the
cotrt m the ovder, or & regsternd prosess seoes, e quds. may. pursunit £ 1 warran!, have
such debtor brought before ihe cours 1o anrver $30 sueh fuwliore to g apesr.

Au order made pussoant o thus secon hatl ‘contais the frhemna language 10 boldface
type: “Faiicre to appen may _ubjec. vae pany sorved 1o orrest sad punishment for contempt
of court.” -

Any person who willfully mickes an improper servies of an order directed to a judgment
debtor to appear and answer convering his propety which cubsequently results in his arrest
i« guilty of a misdemouwior. 1877 (%30 ¢h 47 3 1, 1907 ¢h 362 8 1; 1933 ch 744 § 140; 1945
ch 1139 § 1, 1950 ob 1737 o 109 0952 ch 1191 § 1, 1957 ¢ 1194 5 4 1969 ¢h 134 §2; 1974
ch 213 § 1.} 7 Caf Jur 30 Actions § 77, Ouf Juv 2 Atiach § 122 Exec §8 219 226, 22? 229,
231, 240, Recds §9: Cal Practice §§ 38:3, 56:116, 56:117, 36:122, 56:124, 56:128, 36:130-
Witkin Evideace 2d p 851; Evidence 3d, 1572 Supp p 476; Procedure pp 139, 3487, 1488,
3489, 3480

§718. [Proceedings Ip zid of execution,] After the issuing of an execution against
property, and «pon proof, by affidavit of a party or ctherwise, 1o the satisfaction of a judge of
the court, that any judgment debtor has property which he unjustly refuses to apply toward
the satisfaction of the judgmant, such judge may, by an orcer, require the judgment debtor to
appear, at 8 spzcified time and place, before such judge or a referee appointed by him, to
aaswer concerning the same; and such proceedings may thereupon be had for the application
of the property of the judgment debtor toward the satisfaction of the judgment as are
provided upen the retuss »f an execution. instead of the order requiring the attendance of the
judgment debtor, the judme nu., »non.affidavit of the, judgment creditor, his agent or
-attorney, if it sppear o him tlm1r thers 15 Loneer of the debtor absconding, order the sheriff,
or a constable, or marshal to arrest the debtor ans Sring him before such judge. Upon being
brought before the judge, he riay he ordered to enter o an undertaking, with sufficient
sureties, that he will 2ttend iror: time to time before the judge, or referee, as may be directed

- during the pendency of procecdings snd unti! the final determination thercof, and will not in
the meantime dispose of eny portion of his prorerty not exempt from execution. In default of
entering into such undertaking he may be cominitted 10 prison. [1872; 1880 ch 17 § 2. 1933
ch 744 § 141; 1951 cb 1737 § 110.] Cuf Jur 28 Are § 11, Aftach § 122, Exec §§ 225, 227-229,
240, Ne Ex § 1; Cal Practive §§ 38:3, 56:116, 56:118, 56:122, 56:124, 56:127, 56:128 Witkin
FProcedure 2d pp 3408, 3489, 3493 3537; Summary p 988,

# § 716, [Payment of jrdsmeat by third party,] After the issuing of an execution against
property, and before its rcmrn, Any persoh indebted to the 'udgment debtor may pay to the
sheriff, crastebin, o0 L0 00 Liavhi, wnch exsoulion the aoaiount of his debt, or so much
thereof as may be necessary o sat;siy ihe execulion; and such officer’s receipt is a sufficient
discharge for.the amount so paid. [1872; 1933 ch 744 § i42.] Caf Jur 2d Attach § 122, Exec
§E47, 79, 84, 227, 229 24 Cal Fractice §§ 38°3, 56: ?9 36:116, 56:128: W:rkm Procedure 2d
pp 3491, 3493 Simmary p 998

§ T¥7. [Exeminction of debtes nf Judgueat debrar: Failur:: to nppear.} After the 1ssumg or .
return of an exscution against property of the judgment debtor, or of any one of the several
debtors in the same judgment and upon proof by affidavit or otherwise, to the satisfaction of
the judge, thar any person or corporation has property of such judgment debtor, or is
indebted to him in an amount exceeding fifty doliars (850}, the judge may, by an order,
require such person or corporation, or any officer or member thercof, to appear at a specified
time and plnce before him, or a reflersz appointed by him, and znswer concerning the same.

he spouse of a judgment debtor to the extent provided by Sections 970 and 971 of the
vidence Code may no' e required 1o so testify, if there hzs not been a waiver of such
peovisions n the action giving rire to the judzment.

e b
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if the persop ordered to sppear purstant 1o this section fails (0 do so, and if the order
requiring his agpearunce has been served by o shenifl, constsble, marshel, some person
specially appolated by the court in the order, or 4 registered process server, the judge may,
pursuant 1o a warrani, hwve such paeson brought before the court to answer Sor such failure
t0 appear.

An order made pursuant to this secnen shall contain the following language in boldface
type: “Failur¢ to appear may subject the party served o arrest and punishment for contempt
of court.™

Any persan who willfully makes as improper service of an order made pursuant to this
section which resubts in the arrest of the person ordered to appesr is puilty of a misdemeanor.
[1872; 1907 ch 362 §2: 1933 ¢h 744 § 143 1951 ch 1737 § 111; 1969 ch 134 §3; 1972 ch 619
§ 11974 ch 214 § 1) Cal Jur 26 Attach §§ 122, 127, Div £ § § 241, Exec §§220 226, 227,

229, 238 2 fnierpl § 15 Cal Practice §838.3, 36:416, 36:119, 56:121, 56:122, 56:124,
56:128 36130, Witkin Procedurs 2d pp 3488, 3489, 3490 3496,

§ 7111, [Attendance outside county of residence or piace of business: Maximum distance
authorigal.] Neither a judgment debtor nor a debior of a judgment debtor shall be required to
attend bgfore a judge or referee outside of the county in which he resides or in which he has a
place of business unless the distance is less than 150 miles from his place of residence or his
place #f business to the place of trial.

No process to require the attendance, pursucant to this chapter, of a debtor of & judgment
debtar, shall be effective unless, at the time of service of process, the person serving same
tendas to such person mileage fees in the amount of fifteen cents ($0.15) per mile necessary
to bf iraveled, one way, from such person’s residence to the court or other place where
attetlance is sought. Such mileage fees shall be an item of costs chargeable to the judgment -
debdr, and the court may, pursnant to Section 719, order the application of any property of
the ‘udgment debtor to the satisfaction of such costs. [1945 ch 1139 § 2; 1951 ch 1737 § 112;
1957 ch 1596 §4; 1959 ch 196 § 1; 1963 ch 691 § 1.] Caf Jur 2d Attach § 122, Exec §§224,
224 227, 229, 238, 240, Iterpi § 15; Cal Fractice §§.38:3, 56:116, 56:122 568:128; Witkin
Procedure 2d pp 3488, 3459, 3491.

[ 718, [Witmesses,) Witnesses may be required 10 appear and testify before the judge or
referee, upon any proceeding under this chapter, in the same manner as upon the trial of an
ispag. {1872; 1933 ch 744 § 144; 1951 ch 1737 § 113.} Cal Jur 2d Attach § 122, Exec §§ 226,
27, 229, 230, 236, 238, 240, Interpl § 15; Cal Practice §§ 38:1, 56:116, 56:128, 56:129; Witkin
RAraediire 2d p 3487,

$719. {Judge may order property applied to judgment.] The judge or referee may order
;y property of the judgment debtor, not exempt from execution, in the hands of such debtor,
#r any other person, or due to the judgment debior, to be applied toward the satisfaction of
he judgment; but no such order can be made as to money or property in the hands of any
theg person or claimed to be due from him to the judgment debtos, if such person claims an
interest in the property adverse to the judgment debtor or denies the debt. [1872; 1907 ch 362
§ 3; 1933 ch 744 § 145; 1951 ch 1737 § V14.) Caf Jur 2d Actns § 282, Attach §§ 122, 127, Cr
Suits § 8 Excc §§ 220, 226, 227, 229, 238, 240, Interpl § 15, Ref § 13; Cal Practice §§ 38:3,
S6:116 56:121 56:128 56:132- Witkin Evidence 2d, 1972 Supp p 476; WE 2d pp 3491,
493, 34896, 1498, 3507,

§720. [Person or corporation having property of or indebted to judgment debfbr claiming
an adverse interest or denying debt: Action by judgment creditor.] If it appears that a peison
ar corporation, alleged to have property of the judgment debtor, or to be indebted to him,
claims an intetest in the property adverse 1o him, or denies the debt, the judgment creditor
may maintain an action against such person or corporation for the recovery of such interest
or debt; and the judge or referee may, by order, forbid a transfer or other disposition of such
interest or debt, until an action can be commenced and prosecuted to judgment. Such order
may be maodificd or vacated by the judge or referec granting the same, or the court in which

r
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the action is brought, at »ny time, upnn such forms as may be st [1872; 1907 b 362 § 4.
1931 ch 607 § 3; 1935 ch 744 § 146, 1951 oh 1730 § 105 Clf Jur 2 Atrach §§ 122, 127, Cis
§65 CrSuits §§ 3, 8 13 11, Exce §§ 133 220, 227 et seq., Frd Conpv § 85, Interpl § 15 Cal
Practice §§ 18:174, 35:3. 36:118, 56:128, 56:122: Witkin Procedure 2d pp 441, 450, 941, 947,
1273 3470 3491, 3992 3308 '

5721, {Contempt.] If any person, party, or wilness disobey an order of the referee,
properiy made, in the procesings before litm under this chapter, he may be punished by the
court or Judge ordering the reference, for 2 contempt. [1872; 1932 ch 744 § 147; 1951 ch 1737
§116.] Cal Jur 2d Attech §122, Contpr §§5. 24, Exec §§226, 227, 220 235 238 240,
Interpt § 15, Cal Practice §§ 38.3, 56116, 56:128, 56:135, 56:149 Witkin Provedure 2d op
J487, 3493, 3496, 1520

§ 722, [Exccution in mnother county on judgment.] When any judgment debtor, or any
person or corporation ot officer or member of such corporation, does not reside or have a
place of business in the county where the judgment roll is filed, or where the judgement is
entered in the docket in the justice court, an order authorized 10 be made under any of the
provisions of this chapter may be made by any judge of a court of similar jurisdiction of the
county where this judgment debtor or other person resides or has a place of business, or if
there be ac court of similar jurisdiction in such county, by a court of higher jurisdiction
therein, upon filing with the clerk or judge of said court an abstract of the judgment, in the
form prescribed by Section 674 of this code and upon presenting to the Judge of such court an
affidavit showing the existenice of the facts required to be shown herein. At the time of filing
such abstract, there shall be paid to such clerk or judge, as and for a filing fee, the sum of
four dollars ($4) when filed in a justice court; the sum of six dollars ($6) when filed in a
supenior or municipal court. {1929 ch 483 §1;°1933 ch 744 § 14%; 1951 ch 1737 § Y. 1967
ch 64 § 2] Cal Jur 2d Frec §§ 229, 231 Caf Practice 95 38:3, 56:116, 56:123, 56:128 Witkin
Procedure 2d p 3458,

© §722.5. [Remedies avaliabie to state agency issuing warrant o enforce lien arlsing under
Unemployment Iasurance Code or Revenue and Taxgtion Code: Jurisdiction of superior
court.] Whensver a warrant may properly be issued pursuant to Section 1785 of the
Unemployment Insurance Code or Sections 6776, 7881, 9001, 10111, 18906, 26191, 30341, or
32365 of the Revenue and Taxation Cede to enforce any lien arising under the provisions of
the Unemployment Insurance Code or the Revenue and Taxation Code, the state agency
authorized to issue the warrant shail be entitied to al! of the remedies available to judgment
creditors. Where jurisdiction of any court is required for enforcement of such remedies,
Jurisdiction is conferred upon the superior court of the State of California in and for the
county Where the person against whom enforcement is sought resides or the property against
which enforcement iy sought is situared, or if the person does not reside in this State, in any
county of this State. [1963 ch 1664 § 1.} Caf Jur 2d Exec §229, Mot Tr § 66, Tax § 383,
Unem Ins § 40; Witkin Procedure 2d p 3389, -

§723. [Qualifications and powers of referee.] A referee appointed by a judge of the
superior court of a county or city and county having a population of one million inhabitants
of more, pursuant 1o the provisions of this chapter, must be an attorney duly licensed to
practice law in afl the courts of this State at least five years prior to the date of such
eppointment, snd said referee of the superior court of such county or city and county of the
State shall have the same powers as the court to grant adjournments, to preserve order, to
subpoena witnesses to attend before him and to compel the attendance of witnesses by
attachment. [1931 ch 607 § 2; 1963 ch 1629 § 1.} Caf Jur 2d Exec § 229- Caf Practice §§38:3,
36:116, 56:128; Witkin Procedure 2d p 3457,

’



Memorandur T5=T0
FERISTT 32

{California Business & Profesazions Code § 2407Lew
Iiquor Lice se Racrow)

. 240F4,  Encrew

Bafore the ifling of much & transfor cppesiion with the deparbment, 1 the ip-
hewled trangfor of the huginess wr Heenss Involves a purchuse price or consider-
ation, the iicenas: and the Intended transfobee shsll esteblish an escrow with some
pergon, corporiation, or casoctatlen not 3 parly to the traosfer actlbg ae estiow
holder, and the Intended irmacfercs shall depokit with the eserow bolder the full
smout of the purchase price or conslderation. The transfer spplication shali be
necompanied by n descripton of ihe entire conslderation. Such description shall
i include & designatlon of cash, chechs, promissory notes, and tangiblz and Intangible
© propesty, ared the amouwkt of each thereof. The Feensee rud lntended transferve
+ ahall aise enter ints an agreement, which agreement shall be depoaited with the

eeerow holder: divevcting the eserow holder, nfter the reguirements for trassfer ae

provided In Seetion ZHML Are snblsfled, to pay out of the purchuse price or fon
rideration, the claime of the bona fhle craditors of the Meensee who file thelr claims
with the tscrow holder before the eserow holder {n notified by the department of
ita approval of the teansfer of the liconse or If the purchase price or consideration

v not Bulliclent to pay the clalins in full, to distribute the conalderation as follows:

¥irmt, to the pryment of clalms for wages, salaries, or fringe benefita of em-
poyees of the seller or transferor carned oF gecruing * % * prior to the sale,
transfer, or openlng of an escrow for the snic thereof:

Hcecondd, te the payment of clalms of seeurad oreditors to the extent of the pro-
coedr which arise from the sale of the security ;

Third, o the Unlted Biates far claiie tmsed ou lncome or wichliolding taxes;
mnt therenfter fur claims hased on ony tax other than taxes specified In Rection
23040 ;

Fourth, to l,h(.' putvinoild of eladma o oweebanics' Heae:

Fifth, to the paymens of sserow foes sud he payinent of clalms for prevaillng
brokerage fres Tor services reudered and elzims for reasongble attorney's fees for
services rendered *

Hixth, to the puynwnl of cldnes= fur goods sold snd detivered to the tramaferor
for resgle at his ferneed giremises ol G et of ¢luliug for services rendered,
performed, oF cofipiied iy contectioh with e operation ‘of the Jteensed business

Sevewtl, to fhe pavinens of abl otler cliddms, The payinent of these clabs 3
snffieicnt wssel= gme aut nvailable for the paymont of ¢he cialm ba full EEEH b paid
I Faka,

I the teansiorar et digpates iy chodm, (e eeercw holder shail notily the

P eluimant, aind b abenid ar pre bl mpount thereof sheil be retuined by the ex-

crow holder for o perdod of <O duys, and i oot attached shindi e ;mlni to the tranw-
feror Jiconeey, Pl pgecement <bnd) nlse veovide thad the cresow holber shall pake
the payment or diatefantlon wizhin o rewsonadde tloe after the rumplc'nou af the
transter of t!m Elornae,
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EXHIBIT IV

(California Corporations Cede § 15028~-Charging Order) .

§ 15028. Creditor's remedy to reach partoer’s Interest in
parinership

(1) Application by judgment creditor; charge on parfuer’s in-
{.vest; appointment of recelver. On due applcation to a competent
rourt by any judgment creditor of a partner, the eourt which entered
the judgment, order, or decree, or any other court, may charge the
jnterest of the debtor partner with payment of the unsatisfied amount
ot such, judgment debt with interest thereon; and may then or later
appolnt a recelver of his share of the profits, and of any other money
due or to fall due to him in respect of the partnership, and make all

. other orders, directions, accounts, and inquirles which the debtor

partner might have mada, or which the circumstances of the case
may reguire.

(2) Bedemption; purchase b judiclal sale. The interest charged

’ may be redeemed at any time before foreclosure, ot in case of a sale

being directed by the ceurt may be purchased without thereby caus-
ing a dissolution:

{a) With separate property, by any one or maore of the partners,

-oer

e R

() With partnership property, Ly any one cr more of the part-
ners with the consent of all the partners whose interests are not so

charged or sold.

(3) Application of exemption laws, Nothing in this act shall be
heid to deprive a partner of ms right, If any, under the exemption
jaws, as regards his interest in the partnership. - '
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EXHIBIT V¥

{New York Civil Practice Law and Rules
§§ 5223-5228, 5234)

§ 5223, Disclosure,

At sny time before a judgment 1 sansficd ar acaad, the udgnent
creditor may compei disclosure of all matter vefevame b sausfaction
of the judgment, by setving upon any perggn o Sabpetad, which hald
specify all of the parties to the action, the date of the y.!gment, the Coury
in which it was enteted, the amount of the judgmeni and the amount then
due thereon, and shail state that faise swearing or failure to comply with
the subpoens is punishable as a contempt of court

R 5224. Subpoenn; procedure.
- (a) Kinds and service of subpoens. Any or all of the foltowing kinds
*  of sabpoenas may be served: :

‘ 1. s subpoens requiring attendance for the taking of a deposition upon
. ofal or written questions at a time and place named therein; or

‘2. » subpoens duces tecum requiring the production of books and
papers for examination at & #ine and plece named therein: or

| '3, an information subpoenn, accompanied by a copy and original of

| writien questions and s prepsid, addressed retum envelope. Service of
. s information subpoens roay be made by registered or certified maul,
| return reoeipt roquested. Answers shail be made in.writing under cath
by the person upon whom served, if an individual, or by an officer,
: director, agent or employce having the information, if a corporation,
~ purseeship or sole proprietorship. Each question shall be snswered
! separately snd fully and each answer shall refer Lo the question to which
. it responds. Answers shall be retarned together with the original of the
" guestions within seven days after receipt.

i (1) Fees. A judgment debtor served with & subpoena under this section

 sball 5ot be entitled to any fee. Any other person served with a subpoena

- requiring attendance or the production of books and papers shall be paid

. or tendered in advance authorized traveling expenses and one day's -

- witness fee. Any other person served with an information subpoers shall

| be paidin advance the sum of fifty centa, except that & person served with
an information subpoens shall not be entitled 1o a fee where the state,

| a municipality, or an agency or officet of either, is the judgment creditor.

. (¢) Time and place of examination. A deposition on oral or written
questicns or an examination of books and papers may progeed upon not
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fecs ihan ten Javy' notice 'v the sersan subpesnued, unless the courg
erders shorier nutice, defors. any person guthorized by subdivision (a) of
rule 3113 An eaaminatica shall s held during business hourg and, if
taken within: the sise, &f & plac specified in rule 3110 Upon consent
of the witness, an =x¢ nipatior: may be held ar any other phace within the
siate and before ar, officer antherized 1o sdminister an oath,

{d) Condutt ¢ exmunation. The officer bafore whom the deposition
is 1o be raken vhall put the witness or oath, if requested by the person
Cmdueting ibe enuninution, the officer ghall personally, or by some one
acting under bis direction, record and teanscribe the testimony and shal
e all aprearinces by the parties and attoineys. Bxamingtion and crogs-
exarunzion of the witness shali proceed as permittad in the wrial of
actions it open court. Cross-exumination need not be timited to the
subject marter of the expmunation is chief. All cbiections mmdy st the
time of the examination 0 ihe gualifications of the oficer taking the
depesition, or of a person recording it, of 1o the masner of taking it, er
0 the testimony presented, or to the conduct of sny person, asd say
other vbjection o the proceedings, shall be notad by the oficer upos the
sieposition and the deposition shall procsed subject to the right of »
person o0 apply for a protective order. The deposition shall ¥ taken
continuomsly and ‘without unressonsble sdjournment, unless the QoMrt
orders or the witness agroes otherwise, If the witness doss sot undersiand
the English language, the judgment creditor shall, at his own expogse,
provide & transiation of ali questions and answern. Unless the conrs
orders otherwise, 2 person other than the judgment debtor served with
a subpoena duces tecum requiring the production of books of aScoun
may produce in place of the origina! books of sccount s sworn Tanicript
of such accounts sx are relevant.

{e} ngm‘ng deposition; physical preparation. At the redquest of the
person conducting the examinstion, a depasition on written questions or
= deposition on oral questions which has been transcribed shail be syb
mitted to the witness und shall be read ¢o or by him, and any chaoges
in form or substance which the witness desires to make shatl be enterad
upon the deposition with a statement of the reasons given by the witness
lor making them; und the deposition shall then be signed by the witness
before any officer authorized to administer an oath. If the witness fails
to sign the deposition, the officer before whom the deposition was taken
shall sign it and state on the record the fact of the witness's failure or

refusal to sign together with any reason given. The deposition may then
he used as fuily as though signed. Where iestimony is transcribed, the
ofticer bofore w huat the deposition was taken shall certify on the deposi-
tion that the witness was duly sworn by him and that the deposition is
a true record of the testimony given by the witness.

(1) Subsequent exnmination. Lesve of court is required to compel a
judgment debtor to appesr for the taking of his deposition or to compel
the production by him of books and papers within one year afier the
conclusion of a previous examination of him wilh respect to the same

judgment.
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i 5213, Payzest or delivesy of property of judgment debior.

(n) Property in the possession of judgment debtor. Upon motion of the
jdgment craditor, upon notice to thejudgment debtor, where it is shown
that the judgment debtor is in possession or custody of money or other
personal property in which he has 2n interest, the court shall order that
the judgmen debtor pay the money, or so much of it as is sufficient to
satisfy the judgment, to the judgment creditor and, if the amount to be
30 paid i insufficient to satisfy the judgment, to deliver any other per-
sonat property, or 50 much of it as ja of sufficient value to satisfy the
judgment, to a designated sheriff. Notice of the motion shall be served
mlhcj!dmtdﬁmrmthemmmmnasummonsnrby regis-
tered or certified mail, return receipt requested.

(b} Property not in the possession of judgment debtor. Upon & special
M‘ commenced by the judgment creditor, against a person in
pomessicn or custody of money or other personal property in which the
judgment debtor has an interest, or against a person who is a transferce
of mbney or other personal property from the judgment debtor, where
it is shown that the judgment debtor is entitled to the possession of such
property or that the judgment creditor’s rights to the property are su-
perior to those of the transferee, the court shall require such person to
pay the money, or 20 much of it as is sufficient to satisfy the judgment
to the judgment creditor and, if the amount to be so paid is insufficient
to satisfy the judgment, to deliver any other personal property, or 50
much of it as is of sufficient value to satisfy the judgment, to a designated
sheriff. Costs of the proceedings shall not be awarded againsi s person
who did not dispute the judgment debtor’s interest or right to possession.
Notice of the proceeding shall atso be served upon the judgment debtor
in the same mannér as a summons or by registered ar certified mail,
return receipt requested. The court may permit the judgment debtor to

intervene in the proceeding. The court may permit any adverse claimaant
to intervene in the proceeding and may determine his rights in accord-

arce ‘with section 5239.

(c) Docuntents to effect payment or delivery. The court may order any

_person to execute and deliver any document necessary to effect payment

or delivery.

1964 AMENDMENTS

L 1964, c. 108, effective Sept_ |, 1964, comected the crom-refermace (o
“4238" in Subd. (0) i resd “5239." Machanical correction reccenstended
by the judicial Conference Ecb. 1, 1994, Report to the Legislatare.

§ 5226, Instsllment peyment order.

Lipon motion of the judgment creditor, upon notice to the judgmant
debtor, where it is shown that the judgment debtor is receiving or will
receive money from any source, or is attempting to impede the judgment
creditor by rendering services without adequate compenaation, the court
shall order that the judgment debtor make specified installment pay-
ments to the judgment creditor. Notice of the motios shall be served on
the judgment debtor in the same manner as 2 summons or by registered
or certified mail, return receipt requested. In fizing the amount of the
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payments, the court shall take into consideration the reasonable require-
ments of the judgment debtor and his dependenis, any payments re-
quired to be made by him or deducted from the money he would
otherwise receive in satisfaction of other judgments and wage sssign-
ments, the amount due on the judgment, and the amount being or to be
received, or, if the judgment debior is attempting to impede the judgment
creditor by rendering services without adequate compensation, the res-
sonable value of the services rendered.

»

§ 5227. Payment of debts owed to judgment debtor.

Upon a special proceeding commenced by the judgment creditor,
against any persen whao it s shown s or will become indebted to the
wdgment Gebior, the courl may require such person to pay to the judg-
ment yredior the debl spon maturily, or sa much of it as is sufficient
rooaabisfy fhe palgment, and to execute and deliver any document neces-
saty to erfect payment or tt_may direct that s jud t be entered
against such person in favor of the Hﬂcg{ s Cosls ui 1he
proceeding shall not be awarded agatnst a person who dod net dispute
the indebtedness, Notice of the proceediny shutl wises be seeved upon the
judgment debtor in the same manner as a summens or by regstorod or
certified mail, return receipt requested. The court may permil te wi.de
ment debtor to intervene in the proceedting. [hie conrt say permit any
sdverse claimant to intervene in the procecding and may detertune fus

" rights in accordance with section 5239

§ 5128, Recelvers,

(n)' Appointment of receiver. Upon motion of a judgment credtor.
upon such notice as the court may require, the court may appoint a
receiver who may be authorized to administer, collect, imprave, lease,
repair or sell any real or personal property in which the judgment debtor
has an fnterest or to do any other acts designed to satisfy the judgment.
A far o8 practicable, the court shall require that notice be given to the
judmt debtor and to any other judgment creditors of the judgment
debtor. The order of lppomtment shall spegify the property 1o be re-
ceived, the duties of the receiver and the manner in which they are 10
be performed. A receiver shall have no power to employ counsel unless
expresaly 80 suthorized by order of the court. A recciver shall be entitled
10 necemaary expenses and to such commissions, not exceeding five per-
cent of the suma received and disbursed by him, as the coart which
appointed him sllows, but if a judgment creditor is appointed receiver,
he shall not be entitled to compensation. If a receiver has been appointed,
& court making an order directing payment, or delivery, of property shall
direct that payment, or delivery, be made to the receiver rather than 10
a theriff. Sections 6402, 6403, 6404 and 5405 are applicable Lo receivers
appointed under this subdivision. '

() Bxtension of receivership. Where a receiver has been apponted,
the court, upon motion of & judgment creditor, upon such notice as it

_ may require, shall extend the receivership to his judgment.

—f—



e E———

§ 5234, Distribation of proceeds of personal property; priorities.

{£) Distritation of proceeds of personal property. After deduction for
and payment of {ees, expenses «nd sny laxes ievied upon sale, delivery,
transfer or payment. the proceeds of personal property or duot wequired
by & receiver or & sheriff or other officer suthorized to eaforce the
judgmen: shall be distributed to the judgment creditor 2nd any excess
sasif be psid over to the judgment debtor.

(b} Priority among exgcution creditors. Where two or more executions
ot oroers of atiscliment are issuad sgainst the same jJudgment debtor and
dehivered to the same enforcement officer, they shall be astisfied out of
the proceeds of personal nroperty or debt levied upon by the offlcer in
the order in which they were deliversd. Where two or more executions
or orders of attachrient are issued against the same judgment debtor and
delivered to different enforczment officers, and pervonal property or debt
is levied upou within the jurisdiction of all of the officers, the proceeds
shal] be first applied in satisfaction of the execution or ordar of attach-
ment deiivered to the officer who levied, and thereafter shall be applied
in satisfaction of the executions or orders of sttachment delivered to
those of the other officers who, before the proceeds are distributed, make

“a demand upon the officer who levied, in the order of such demands. Aa
execution or order of attachment returned by an officer before a levy or
delivered to im after the proceeds of the levy have been distributed shall
not be satisfied out of those procoeds.

{c) Priority of other judgment credifors. Where personal property or
debr has been ordered delivered, transferred or paid, or & receiver thereof
has been appeinted by order, or a receivership has boen extended thereto
by order, and the order is filed before the property or debt ia levied upon,
the rights of the judgment creditor who secured the order are supetior
to thost of the judgment creditor entitied to the procoeds of the bavy.
Where two or more such orders affecting the same interest in personal
property or debt are filed, the proceeds of the property or debt shall be
appited in the order f filing. Where delivery, transfer, or payment to the

- judgment creditor, a receiver, or & sheniff or ather officer is not completad

within sixty days after an order is filed, the judgment creditor who
secured the order 15 divested of priority, unless otherwise specified in the
arder or in an extension order filed within the sixty days.



Nemgrandum 75-70
BXHYBI? Y1
(Pennsylvania Rules of Court 31k, 3118, 3136, 3137)

Rule 3114. Sequestration of Reats, Principal, Interest, 1n-
come, KEte.

LUpon eaecution against any mtereqt in real property. or a mort-

o mwe o len thereen the entirt on petiti&n of the plaintiff, may
m Aoy the sheriff, er a sequestrator appointed by the court, to coi-

ot wny rent, interest, principal or other sum becoming due to
irodafondant, to exercise any pawers possessed by the defendant

s landlnrd, nortRagee, life tenant, judgment creditor, lien: holder,
+ordor or atherwise, and to account to the court. The court may
ceire 0 spyuestrator’s band in such amount and upon such

varins as it deems proper. Adopled March 30, 1960. Eff. Nov. L.

]qh.\

Ruh 3118 w Relief in Ald of Execution |

" (a} On petition of the.plaintift, after notice and hearing, the
court in which & judgment has been entered may, before or af*er
the ssuance of . wﬂtﬁmﬁm enter an order against any
party or persm

o} gmmumththn. transfer, assignment or other
) disposition of any sectirity, documnent of titie, pawn tick-
: = &WMwmmwlmany
: mwawmmmexmm
(31 mmm vemoval, conveyance, assignment
cmmdmumwmmmmm
. - ummwmmtvonmto
gich petion s the court raay direct to presatve ol
“GRIAPR] e 'formmﬂydthede!mdmmq-
matutldﬂd or any soecurity interest levied upom or
“attached; -
m directing | lhc d‘mretothesluriﬂonhewhemm
- of pirgperty of the dﬂ'emunt
t51 dinoeting that property of the defendant which has been
. pomwed from the counly or concealed for the purpose
duﬂmox«uthmshnﬂbedeﬂvendtotheﬂmﬂor
-  made availuble for execution; and
16) granting such other relief us may be deemed necespary
' and appropriate.
I Thepetitlmandmﬂerotthehearingdﬂnheurwduﬂr
* within the Commaonwoaith in the :rmrpmvldedbynulelm
ta) (1) and 213¢a) (2} and (b).
* " (e) Violation of the mandate or injuriction of the court may be
p:;goishednncontempt Adopted March 30, 1960. Eff, Nov. 1,
1 ‘

Nafr: Sepvhin ol @ welt of execolion sgaipst a garninhes enjoina
B as procided in Rale 3111 s sopplementary 2id may be obtatoed
Ty :hl» e ngalust noy parly or persos without the necenaity of
sepstrate prucecdings In pulty in sid of execution,
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-Rule 3138, Distribokion of Procesds
(a) Not Inter than thirty {30) days after the sale of real prop-

. erty and rot later than five (8 days after the sale of personal

. praperty, the sherf ahall prepare a schedule of proposed distribu-

tion of the proceeds of sale v-hich shall be kent on Fle and shall

be avallable for inspection in fis office. No schedule of distribu-

* tlon or list of liens need be filed when the property is sold to the

' plaintiff for costs only.

" (b} When a receipt of the plaintiff or other lien creditor has
been accepted on account of the purchase price the schedide shall
set forth hiz name and addvess, the amount of his judement or

" lien, identifying it, and the amount of credit claimed and allowed .

. upon the purchase price. ’

{e) In sales of reml properly the sheriff shall attach to the
schedule & list of liens upon the property sold as certified to him

. from the record by the proper officers or a guaranieed seai °h
from any titie company authorized to do business within the cous:-

- ' ty.* The cost of certifying the list of Liensg or the title search, the
i ackmwledgment recording and registry of the deed and transfuor

: or docuimentury stamps shall be charged a5 an expenle ot m
Lo tion,

td} The sherif shal] distetbute the proceeds of snle ln m

- anre with the ‘proposed schedule of distribulion, uniess written

. exceptions are filed with him not later than ten Ilﬁ} m dhr

| the filing of the proposed schedule.

' (e} Upon the fiting of exceplions with the sherlﬂhe mm

» mit them to the prothonotary together with a copy- ot tl!lﬂ'-

. posed schedule of distribution.

o A} The court shall fetermine the Mmptims. andtor Mﬂv
. pose may receive evidence by deposition or otherwise, or mgp-

. point an auditor to hear-the evidence and report. to thetoust.

Lo(g) Thepmmdsofsalemedmtbepﬂdmmﬁﬁ
sheriff but upon petition of he sheriff or any part, in

tlmcwrtmayorderthepmceedstobepddmmwm

~ distribution or may order the sheriff to invest mm-pr -

- tribution pending flnal disposition of the etmpﬁm orll' .

therefrom,

) Iftbuherlrlreceimmymymrm«h T
with & stay, sdjourntnent or postponement of sabe or athery

he shall account for it on returning them m_, )
1960, ‘EA1. Nov. 1, 1960, A

' Rule 3137, rmm;mmm»m(,
: Plalntifls '

: {a’f When levies are made against the mm :
| under two or more writs of separate piaintitfy; priority of ilsteé.
butich between them of the proceeds of & sherilf's mle thifsof
shall be determined by the time of delivery of twr- j,f‘. ‘ '. e
writs {o the sheriff for execution. T e
- {b) When property is attached by serviece tlpon tha m
“-of two o more wrils of separate plaintiffs priovity of m

' between them shiafl be determined by the date of servide thetr

" respective writs upan the garnishee as to all property thel ik the -

_ hands of the girnishec ar coming into his mdm w-to ﬁal

' of judgment against him,

A =




(e1 When tangible personal property is beth levied apon and |
 attrebed under two or more wriis of seperate plaintif¥x, priovity
of distribution ax betweon the levying and attaching piatitis
<hail be detormined by the time of dclivery of the writ to tha sher-
on the garnishon in the case of attachment. Adopted Mareh 30,

1960, EIT. Now, 1, 1960, ‘ : ' '

*
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Memorandum 75«70

EXHIBIT VIT

{5 B. Hitkin, California Procedure Enforcenent
of Mnt § 142 {24 ed. 1971

4 [§142] Ulm.rging Ordar Agai.nlt Partnership

{n) Novrimn-i Remedy.. At oue time in-California any judgment
éreditor of ap indiyidual pariner (separate as distinguished from firm

- eredifor} could exécute on pnrtnersh;p property. Upon the adoption -
- of the Uniforma Parinership Act in 1929 this right was abolished. The -

normal rem.dy of a separate creditor is a_“due application to a com-

. petent court” to “charge the interest of the debtor partner with pay- @
- ment of the unsatisfied amount of spich judgment debt with interest.”
(Corp.C. 15028; see 7 U.L.A’ (Master Ed.) 358;9-Cal. L. Rev. 219, 324,

295; 17 tial, L. Rev. 624; Sherwood v. Jagksow (1933) 121 CA. 354' '

" 8 P.ad 943; Ribero . Calloway (1948) 87 C.A.2d 135, 138, 196 P.2d
- 109 {apuiwatmn should be by noticed motion] ; C.E. B., Debt Collection
Practis- & p. 371 et seq.; 7 Cal.Practice 493 et seq.. on ﬂm nght toa’ - .

regeiver, see Corp.C. 15028, infra, §180)
(b) When Creditor May Execute. Imphed exoepunns to the stat-

utory - prohibition of execution were recognized in Taylpf v, 8-& M.
__Lampr*o {1961) 190 C.A.2d 700, 12 C:R. 323: : .

+ It was to prevent such ‘hold up’ of the parﬁmrshxp bnsmus a:nd_, -

the consequent injustice done the other pariners- msultmg from fxecn-
tion against partnership proporty that the quoted code sections. . . .’

-were adopted. As we view those code sectious they are not intended-

to protect a debtor partner against claims of his Judgment ered:tors_ ,
where 1o legnt:mate interest of the partnershxp, or-of thy remmmng or
former partners is to be sefvad.” (190 C.A. 2d 708.)

Tn ‘the ‘instant case phuntlff obtained & chargmg order and tl!en.,: -'

“had exeeution levied on the property of defendant partners. Held, this
was proper, becanse plaintiff: alleged that the partnership ansets had
- been transferred without fair consideration for the purpose of defraud-

e mg creditors. *‘To apply the general rule as a shield to such a sitnation

is contrary to reasun: and would viclate pubhc pohey” {190 GA.ﬂd'

711)

The opinion further states: “On the one hand we know of no

| reason why, when & partnerah:p has been dissolved, and the purposes

which- Corpomtlons Code sections 15025 and 15028 are’ designed to
protect no longer exist, a ,mdgment creditor of an mdlvxdual partner

" should be prohibited from pursaing the same remedy of levy and sele

at execution which is available to judgment creditors in nonpartnership
matters. On the.other hand, if, as alleged, the levy in this case was
made some weeks before dissolution, and at a time when such levy was
forbidden by Cerparations Code; section 15025, subdivision (2)(e),




. aseparate question would be presented ; specifically, what rights,
" if any, are acguired by a purchaser at a sale hased upon a void or a
voidable levy where dissolution of the partnership intervened hetween
the date of the charging order and the date of the sheriffs salef Under
~our view of the law governing the rights of ‘the holder of n charging

order, in relation to the ullegod facts of this case, uvhmh for the pur-
poses of & motion fo exclude evidence must be treated as true . . -

" the ‘appellant’s rights may bt enforeed w:thout reo-b.rd to the shenff’ﬂ i ‘
-i,sale"-{IEOCA.Ed?w} 3 TS PO i




